IN THE HIGH COURT OF DELHI AT NEW DELHI
SUBJECT : WINDING UP
Company Petition No. 341/2003
Date of decision: 25th August, 2008

SKF Bearings India Ltd. ... Petitioner
Through: Mr. Syed Shahid Husain Rizvi and
Ms. Hina Rizvi, Adv.

VERSUS

Seal-Tech (India) Pvt. Ltd. .... Respondent
Through: None

GITA MITTAL, J (ORAL)

1. None appears for Sealtech (India) Pvt. Ltd. - the respondent herein despite the
matter having been passed over once. I find that there was no appearance on 23rd April,
2006 when this court had observed that the respondent had not come forward even for re-
conciliation of accounts despite last opportunity given to them by this court by the order
passed on 5th February, 2007. Consequently on 23rd April, 2008 it was directed that the
court shall be compelled to hear the case ex-parte in case nobody would appear on behalf
of the respondent on the next date. In this background, the matter is taken up for ex- parte
hearing.

2. The present petition has been filed by the petitioner which is a company
incorporated under the provisions of the Companies Act, 1956. The respondent was
incorporated on 13th June, 1995 under the provisions of the Companies Act, 1956 at
Delhi. It has its registered office at 19/14, East Punjabi Bagh, New Delhi. It has been
pointed out that the authorised capital of the respondent company as on 24th April, 2003
is Rs.10 lakhs divided into 1 lakh equity shares of Rs.10/- each. The issued, subscribed
and paid up capital of the company as on 24th April, 2003 is Rs.7,50,000/- divided into
75,000 equity shares of Rs.10/- each. Interalia the main object of the company was to
take over the running business in the name and style of M/s Auto bearing Services
alongwith all its assets and all liabilities and to carry on the business of exports, repairs,
dealers, importers and merchants, stockists, agents for and buyers of all types of bearings,
oil and lubricants, welding consumables and equipment and safety equipment for
automobiles vehicles and industrial application.

3. The petitioner is stated to be manufacturers of oils lubricants and all types of
petroleum products etc. This petition is premised on the contention that the respondent
was its authorised stockists in terms of an arrangement between the parties. In terms of



this arrangement, the petitioner supplied products from time to time to the respondent no.
1 company against invoices duly acknowledged by the respondent no. 1. Some payments
were made towards these invoices however the respondent no. 1 had failed to pay an
aggregate amount of Rs.49,19,492.28 to the respondent against supplies claimed to have
been made. My attention is drawn to the invoices evidencing the receipt of the supplies
effected by the petitioner in respect of which these dues have been asserted. The
petitioners have also placed a tabulation on record setting out a summarisation and the
details of all the supplies made to the respondents and the amounts due from it for the
same.

4. In the letter dated Sth December, 2000 the respondent has admitted liability. This
letter was faxed to the petitioner. The respondent undertook to pay the outstanding
amount due and payable by it. The respondent also issued three cheques, one being a
cheque dated 15th October, 2000 in the sum of Rs.5,20,983.34; the second being a
cheque dated 27th December, 2000 in the sum of Rs.50000/- and a third cheque dated
18th January, 2001 in the sum of Rs.3 lakh pursuant thereto towards partial discharge of
its liability. Thereby the respondent had tendered three cheques for the total sum of
Rs.8,70,983.34 to the petitioner.

5. Reliance is placed by the petitioner on the assurance given by the respondent no.
2 on behalf of respondent no. 1 in the meeting held on 21st December, 2000 to make
substantial payment out of the outstanding dues by the 30th December, 2000. In terms of
such assurance, the petitioner made a payment of a negligible amount of Rs.50000/- only
on 27th December, 2000 by a cheque on 27th December, 2000 which was honoured on
presentation. As a result an outstanding of Rs.48,69,492.28 remained due and payable by
the respondent no. 1 thereafter.

6. The petitioner also placed reliance on a further meeting held on 5th January, 2001
wherein the respondent assured the petitioner that they would make substantial payment
of the outstanding on or before 10th January, 2001 by pay orders and consequently
requested the petitioner not to deposit the remaining two cheques till such time. The
petitioner acceded to the request received on behalf of respondent no. 1. However the
respondent company failed to make payment of the assured amount on or before 10th
January, 2001.

7. As a result the petitioner was left with no option but to deposit the post dated
cheques for Rs.3 lakhs and Rs.5,20,983.34. On their presentation, both cheques were
dishonoured by the respondent bankers with the remarks that the account holder had not
arranged for payment the amount of the cheques. 8. The petitioner caused to be issued a
composite legal notice dated 9th February, 2001 to the respondents under Sections 138 of
the Negotiable Instruments Act as well as Sections 433 and 434 of the Companies Act,
1956. This notice was duly received on the 9th February, 2001 at the registered office of
the respondent. Copy of the dishonoured cheques as well as the notice dated 9th
February, 2001 alongwith the duly receipted acknowledgment card has been placed on
record. 9. It is informed that the petitioner has separately initiated proceedings against the
company and other authorised signatories thereof under section 138 of the Negotiable



Instruments Act, 1881 before the court of the learned Magistrate at Bangalore. The
criminal complaint stand transferred to Mumbai and is pending in the court of competent
jurisdiction.

10. The petitioners have also placed on record a letter dated 29th January, 2001
addressed by Mr. Harish Madan, the managing director of the respondent no. 1, on behalf
of the respondent company making a grievance that the cheques had been purportedly
deposited despite a decision not to deposit the same. I find that even in this
communication, there is, however, no dispute to either the claim of the petitioner or the
liability of the respondents to make a payment. On the contrary the letter clearly suggests
admission of liability on the part of the respondents.

11. The respondent has admittedly sent no reply to the legal notice dated 9th
February, 2001. The petitioner had separately invoked remedy under Section 138 of the
Negotiable Instruments Act before the concerned courts at Bangalore which stands
transferred to Mumbai.

12. In this background, the present petition was filed on or about the 3rd September,
2003 when notice was directed to issue to the respondents. The respondents entered
appearance and have filed a reply on record. In the reply an objection has been taken that
the notice issued to the respondent by the petitioner was a composite notice under section
138 of the Negotiable Instruments Act as well as under section 434 of the Companies
Act, 1956 and was consequently bad in law. I see no prohibition in law to issuance of
such a notice. Perusal of the legal notice would show that it meets the statutory
requirements of the Companies Act, 1956 and provides the statutory period to the
respondent to reply to the notice and to make good its default.

13. The petitioner has not disputed receipt of the legal notice dated 9th February,
2001 even in the reply which has been filed before this court. Prima facie it appears that
the defence raised in the reply is moonshine and is an afterthought only to defence to the
present petition.

14. The admitted position therefore which emerges from the record is that despite
receipt of the legal notice, the respondent did not dispute the supplies made by the
petitioner to it. The receipted invoices placed on record manifest the correctness of the
petitioner's submissions. Even otherwise, it would be unnecessary to closely examine the
invoices in view of the admissions of the petitioner as contained in its communication
dated 5th September, 2000, as well as the letters dated 27th January, 2001 and 5th
September, 2000. It may be noted that the petitioner had a period of over two years
between 9th February, 2001 and 3rd September, 2003 when the winding up petition was
filed to raise any controversy to the supplies which were made by the petitioner as well as
amounts claimed by it. No such thing was ever done.

15. Section 434 of the Companies Act, 1956 has mandated that a company shall be
deemed to be unable pay its debt if a creditor to whom the company is indebted in a sum



exceeding Rs. 1 lakh has served a notice on the company by registered post or otherwise
in statutory compliance.

16. In its communication dated S5th September, 2000 the respondents have admitted
liability of the petitioner to the tune of Rs.5 lakhs to the respondent. In this regard, the
respondent had also informed the anticipated payment schedule to the respondents
whereby they had undertaken to pay the said amounts in instalments of Rs.8 lakhs each in
September and October, Rupees nine lakhs each in November and December and Rupees
twenty lakhs again in December.

17. In the instant case the company admitted its debt, handed over post- dated
cheques as part of its liability, provided an amount of Rs.50000/- towards one of the
cheques and caused dishonouring of the other two cheques which were also issued
towards part liability of the company. There is substance in the submissions made by
learned counsel that the cheques which were issued by the respondents also manifest the
admission of the liability.

18. No reply has been sent to the legal notice.

19. In this background it has to be held that the company is unable to pay its debt
within the meaning of the expression under section 434 of the Companies Act, 1956. This
petition is consequently allowed. Accordingly I appoint the Official Liquidator as the
provisional liquidator to take over the assets, books of accounts and statutory records of
the company. Citation be published in the newspapers 'Statesman (English) and 'Jansatta'
(Hindi). The citation be also published in the Delhi Gazette. The petitioner will file an
affidavit by way of evidence within a period of four weeks. The respondent-company will
file a detailed affidavit giving details of existing directors, their addresses as well as the
registered office of the company and the place where the books of accounts and statutory
records of the company are available. Copy of the last balance sheet will also be filed
alongwith the affidavit. Copy of the said affidavit be also furnished to the Official
Liquidator. List on 31st October, 2008.

Sd./-
GITA MITTAL, J

August 25, 2008



